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Introduction

Laurence Boisson de Chazournes and Mara Tignino

Water is an essential resource that constitutes the lifeblood of the human environment. There
is no substitute for water and people have relied on it in many different ways throughout the
ages. Although water is the most abundant resource on Earth, only a small quantity — around
2.53 per cent — is fresh water that can be used for agriculture, human consumption and
industrial purposes. Moreover, a significant part of this fresh water is locked up in ice or in
groundwater resources. Some of the latter, because they are insignificant or have no way of
being replenished by surface waters, can become non-renewable resources and risk being
exhausted. While the size of the world’s population has tripled over the last century, water
consumption has increased by a factor of six. With this rate of exploitation, the non-renewable
character of water resources (especially fossil aquifers not connected to surface waters) will
come into sharp focus in the coming years.

Additionally, climate change has an impact on access to fresh water, be it from surface or
underground resources. In 2014, the Intergovernmental Panel on Climate Change (IPCC)
highlighted the impact of climate change on water resources and the risk of water scarcity,
especially in regions that were already arid. More particularly, some specific aspects of climate
change that may have an impact on the availability of water include warmer temperatures, as
well as reduced rainfall in certain areas such as North Africa and the Middle East. In addition
to these aspects, population growth, urbanization, increased use of water resources to meet
food demands as well as changes in territorial management should also be underlined.'

This context highlights some of the challenges that the law applicable to water resources
has to deal with. Water scarcity, competing water uses and rising tensions around the

.management of shared water resources between riparian States all prompt a reflection on the
role of international water law. This area of law has mainly been concerned with the regulation
of international watercourses, lakes and aquifers. However, as pointed out by the International
Law Association (ILA) in its Berlin Rules on Water Resources of 2004, international water
law is also concerned with water resources that are entirely situated within a State:? In fact, it
is noteworthy that the principle of equitable and reasonable use — a cornerstone of international
water law — has its origin in the jurisprudence of federal states.?

This research collection, International Water Law, aims to draw attention to areas where the
contribution of international law to water issues has been particularly evident in recent decades
and where it will continue to contribute. Therefore, following the parts devoted to the
identification and analysis of the notions and principles governing the law on transboundary
water resources, the collection focuses on the pillars of the management and protection of
international watercourses, lakes and groundwaters. The subsequent parts deal with specific
issues such as human rights, the protection of the environment, the relationship between water
and international economic law, as well as water and international human rights law. These
topics highlight the interaction between international water law and other areas of international
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law, as well as the fact that international water law should be concerned with all water
resources, whether they are transboundary or not. The relationship between the principles and
norms of international water law and other areas of international law brings into sharp focus
the need for a systemic interpretation of the law applicable to water resources.

1. Notions and Principles

The institutions and agreements of international law have had a decisive influence on the
profile and regime of the management of fresh water resources since as early as the nineteenth
century. Various notions and principles were developed in this context. Navigation and the
development of infrastructure along watercourses have had an impact on the creation of rules
and principles applicable to international watercourses and have shaped their content. Early
examples of multilateral treaty practice in this field include the Barcelona Statute on the
Regime of Navigable Waterways of International Concern of 1921 and the Convention relating
to Development of Hydraulic Power Affecting More than One State of 1923, both of which
were adopted under the aegis of the League of Nations.

At the end of the 1960s, international water law underwent significant developments. The
regulation of the utilizations other than navigation had become the focus of interest for
international law. The development of the world economy, concerns about the limited
availability of water, as well as an increased awareness of the need to protect water resources
prompted the adoption of the 1966 Rules on the Uses of the Waters of International Rivers —
the so-called ‘Helsinki Rules’ — by the ILA* and the initiation of the work on this issue by the
International Law Commission (ILC).’ These initiatives, taken at the non-governmental and
inter-governmental level, show the increasing need to clarify the law applicable to the use,
management and protection of water resources. Cooperative use and management of
transboundary water resources between riparian States progressively appeared as a crucial
component of international water law.

Noteworthy is the fact that, over the time, States have changed their positions as to the
applicable law on shared water resources. The famous US-Mexico dispute of 1895 is
illustrative of different conceptions that were put forward in practice. On the one hand, the
American Harmon doctrine — after the name of the Attorney General who first outlined it —
asserted that the US had an unfettered right to dispose of the Rio Grande waters. On the other
hand, Mexico responded that any act potentially altering either the quality or the quantity of
the water reaching it constituted an infringement of its territorial integrity. However, the same
Attorney General, a few years later, abandoned his approach on absolute sovereign rights. A
treaty between Mexico and the United States was concluded in 1906 that includes the principle
of the equitable use of transboundary waters of the Rio Grande.®

Interests akin to those at stake in the US—Mexico dispute were also handled in the Lake
Lanoux arbitral award rendered in 1957. In this case, Spain was concerned about the diversion
of the waters of Lake Lanoux planned by France and the impact of this project on its territory.
The Arbitral Tribunal took this dispute between France and Spain as an opportunity to
elucidate some of the cornerstone principles and notions of international water law, such as
those relating to the consultation and negotiation among riparian States, the equitable and
reasonable utilization of international watercourses and the obligation not to cause damage.’
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These principles are in sharp contrast to the sovereign-driven approaches. Today, the doctrine
of limited territorial sovereignty is widely accepted by States and constitutes the basis upon
which the rules of the law of international watercourses have evolved.

2. International Watercourses and Lakes

Within the United Nations, efforts towards the design of a multilateral framework on
international watercourses and lakes started in 1970 when the Finnish delegation proposed in
the Sixth Committee to include an item entitled ‘Progressive development and codification of
the rules of international law relating to international watercourses’ on the agenda of the
General Assembly meeting.? In that same year the General Assembly adopted Resolution
2669, which entrusted the ILC with the task of initiating a study on the law of non-navigational
uses of international watercourses. The completion of the ILC work, which took almost three
decades, led to the adoption by the General Assembly of the United Nations Convention on
the Law of the Non-Navigational Uses of International Watercourses (hereinafter the UN
Watercourses Convention) on 21 May 1997. This Convention entered into force on 17 August
2014. The long duration of negotiations within the ILC, as well as the long process of
ratification, are evidence of the difficulty of identifying and specifying principles and norms
at the universal level, dealing with the whole range of non-navigational uses of international
watercourses and lakes.

The UN Watercourses Convention provides a relatively comprehensive list of principles
related to the management and protection of shared water resources. They include the principle
of equitable and reasonable utilization, the obligation not to cause significant damage, the
obligation to cooperate, the protection of the environment and the procedures for dispute
settlement. These principles are also enshrined in the 1992 Convention on the Protection and
Use of Transboundary Watercourses and International Lakes (hereinafter the 1992 Helsinki
Convention), adopted under the aegis of the United Nations Economic Commission for
Europe (UNECE). In 2003, the Parties adopted an amendment to Articles 25 and 26 of the
Helsinki Convention which enables States outside the UNECE region to accede to it. It entered
into force in 20135, allowing the Helsinki Convention to gain universal scope.

The 1997 UN Watercourses Convention and the 1992 Helsinki Convention codify many
principles of customary international law. They complement each other with respect to
pollution control, reasonable and equitable use, and cooperation between riparian States.
However, these instruments put emphasis on certain aspects such as the protection of the
environment and the obligation of cooperation. The protection of water ecosystems is
addressed in a more extensive manner by the Helsinki Convention than by the UN Watercourses
Convention. The precautionary principle, the polluter-pays principle, and an ecosystem
approach are all affirmed in the Helsinki Convention.’ This Convention also contains the
obligation that riparian Parties must enter into bilateral or multilateral agreements providing
for the establishment of joint bodies.'® These obligations do not find an explicit place in the
UN Watercourses Convention. This focus can be attributed to the fact that there were fewer
negotiating parties for the Helsinki Convention, and that the issues of water management at
stake in the UNECE region concern mainly the protection of water quality and aquatic
ecosystems. In contrast, in the UN Watercourses Convention the definition of the principle of
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equitable and reasonable utilization and the obligation not to cause significant damage to other
riparian States, as well as their relationship, was central to the negotiations. Access to water
was a primary concern for many States in various regions of the world.

Both the UN Watercourses Convention and the Helsinki Convention must be supplemented
by more precise legal regimes, which take into account the specificity of each water basin. In
this context, it is interesting to note that both the UN Watercourses Convention and the works
which led to its adoption (that is, the ILC Draft Articles on the Law of the Non-Navigational
Uses of International Watercourses of 1994) have been taken into account for formulating
international agreements. Examples include the Revised Protocol on Shared Watercourses in
the Southern African Development Community (SADC) of 7 August 2000, which to a large
extent mirrored parts of the UN Watercourses Convention, the 1995 Agreement on the
Cooperation for the Sustainable Development of the Mekong River Basin, as well as the Nile
Cooperative Framework Convention of 2010, all of which were inspired by the ILC’s work.
The 1992 Helsinki Convention has also led to the adoption of, and acted as a frame of reference
for,agreements such as the 1994 Convention on Cooperation for the Protection and Sustainable
Use of the Danube River and the 1999 Convention on the Protection of the Rhine. The 1997
UN Watercourses Convention and the 1992 Helsinki Convention constitute frameworks that
leave space for the formation of particular norms at the basin level.

3. Transboundary Groundwaters

The law applicable to groundwater resources has received increasing attention in recent years,
which is not unwelcome given that groundwater represents 97 per cent of available fresh
water. Both the UN Watercourses Convention and the Helsinki Convention cover these
resources, with the scope of the Helsinki Convention being wider than that of the UN
Watercourses Convention. According to the Helsinki Convention, the notion of transboundary
waters covers ‘any surface or groundwaters which mark, cross or are located on boundaries
between two or more States’."! With respect to groundwaters, both ‘confined’ and ‘unconfined’
aquifers are covered. For its part, the UN Watercourses Convention defines its scope of
application using the term ‘watercourse’, defined as ‘a system of surface waters and
groundwaters constituting by virtue of their relationship a unitary whole and normally flowing
into a common terminus’.!2 The UN Watercourses Convention thus only covers groundwaters
that are connected to surface waters forming part of an international watercourse. At the time
of the adoption of the Draft Articles in their second reading, the ILC adopted a resolution on
international groundwaters calling on States to apply the principles of the Draft Articles to
groundwaters.”? In 2003, the ILC again considered the issue of the law applicable to
transboundary groundwater resources, and in 2008, it adopted the Draft Articles on the Law of
Transboundary Aquifers.'* The UN General Assembly has since considered the Draft Articles
in 2008, 2011 and 2013, and commended the Draft Articles to States ‘as guidance for the
adoption of regional agreements or arrangements for the proper management of transboundary
aquifers’."®

The 2008 ILC Draft Articles set forth the general obligation on aquifer States to prevent,
reduce and control the pollution of their transboundary groundwaters that may cause significant
harm to other aquifer States. Considering the fragility and limited state of knowledge about
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aquifers, a precautionary approach is required.'® The Draft Articles also contain obligations
which require aquifer States to protect the recharge and discharge zones that exist within their
territory. These areas are part of the aquifer and their proper management is crucial for
protecting the quality of groundwater'” given that what occurs in recharge and discharge zones
has an impact on the aquifer. In particular, industrial or agricultural activities could potentially
affect the water of the aquifer. According to the Draft Articles, protection of the aquifer
includes the control of these activities.

The Model Provisions on Groundwater Resources, adopted within the framework of the
Helsinki Convention in 2012, reflect the language of the ILC Draft Articles.'* The compatibility
of the provisions with the ILC Draft Articles reinforces the law on groundwater resources.

In the same way as the 1997 UN Watercourses Convention, the 2008 ILC Draft Articles on
the Law of Transboundary Aquifers is an important reference document. A case in point is the
2010 Guarani Framework Agreement, which is the first international agreement taking into
account the ILC Draft Articles. The Agreement on the Guarani explicitly refers to the Draft
Articles in its preamble, This approach is similar to the reference made to the UN Watercourses
Convention in the preambles of the Charter of the Senegal Waters of 2002 and the Charter of
the Niger Waters of 2008, as well as the Water Charter of the Lake Chad Basin of 2012.

Similarly to the UN Watercourses Convention, the Draft Articles on the Law of
Transboundary Aquifers are also based on agreements developed at the regional and local
level. The Franco-Swiss Agreement on the Genevese Aquifer of 1977, renewed in 2007,
creating a Joint Exploitation Committee, was taken into consideration in the ILC’s negotiating
process. This constant process of interaction between legal frameworks at the universal,
regional and local levels, illustrates the dynamic character of international water law.

4. Access to Water, Non-State Actors and Water Resources Management

The body of norms associated with the protection and management of fresh water was
primarily developed in the context of inter-State relations. However, this corpus juris is
becoming increasingly concerned with issues related to the rights and duties of non-State
actors. The concept of human needs and the emerging recognition of the human right to water
and sanitation have progressively found their place in the law applicable to transboundary
water resources as well as with respect to other sources of water.

Both the UN Watercourses Convention and the ILC Draft Articles contain provisions that
speak to human needs. Human needs are to be taken into consideration in applying both the
principle of equitable and reasonable utilization and the prohibition on causing significant
harm.'® In the case of the notification of planned measures, human needs should also be taken
into consideration for their impacts on riparian communities.

In the case-law of international tribunals too, human needs have been considered in the
adjudication of disputes over watercourses. For example, in the Kasikili/Sedudu case, the
Court reminded the Parties of their commitment to cooperate with each other regarding
navigation and environmental protection.® In highlighting this, the International Court of
Justice (ICJ) put a human focus on the issues concerning the delimitation of rivers. It
recognized that social and economic interactions between the people living in the two co-
riparian States must be preserved and encouraged.”
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Over and above a mere cognizance of human needs, there has been in recent years a definite
movement towards the recognition of the human right to water. Several international
documents recognizing the right to water have been adopted. These include the General
Comment No. 15 adopted by the UN Committee on Economic, Social and Cultural Rights in
20022 as well as the resolutions adopted by the UN General Assembly and the Human Rights
Council in 2010. These resolutions call for the need to recognize and protect the right to access
drinking water and sanitation. In particular, the General Assembly ‘recognizes the right to safe
and clean drinking water and sanitation as a human right that is essential for the full enjoyment
of life and all human rights’.2® As such, the General Assembly links the right to water and
sanitation to the right to life, and views it as a prerequisite for the realization of all human
rights. On its side, the Human Rights Council ‘affirms that the human right to safe drinking
water and sanitation is derived from the right to an adequate standard of living and inextricably
related to the right to the highest attainable standard of physical and mental health, as well as
the right to life and human dignity’.>* This formulation of the right to water is in line with the
General Comment of the Committee on Economic, Social and Cultural Rights on the right to
water, adopted in 2002, which derives this right from other rights.?

It should be noted that the recognition of the right to water is not only present within human
rights law. Agreements dealing with the law of international watercourses also recognize this
right. This is the case with the London Protocol on Water and Health to the 1992 Helsinki
Convention, the Charter of the Senegal Waters of 2002, the Charter of the Niger Waters of
2008 and the 2012 Water Charter of the Lake Chad Basin.

The effective realization of the human right to water cannot be isolated from health and
environmental concerns, and a comprehensive approach is required that links the human right
to water to other rights. Cases brought before human rights bodies and courts illustrate these
linkages. The African Commission on Human and Peoples’ Rights,2 the Inter-American
Commission on Human Rights and the Inter-American Court of Human Rights*” have all been
active in this area, shedding light on various aspects of access to water and their linkages with
various existing human rights. In this context, the treatment of indigenous populations
deserves particular attention. The inter-American bodies on human rights have rendered
important decisions. In its decision in Xakmok Kasek Indigenous Community v. Paraguay
the Inter-American Court spoke of the right to access to water as part of a right to a decent
existence.”” More particularly with respect to access to and quality of water, it stated that: ‘the
Court considers that the measures taken by the State ... have not been sufficient to provide the
members of the Community with water in sufficient quantity and of adequate quality, and this
has exposed them to risks and disease’ 3

5. Water and International Economic Law

The relationship between the management and the protection of water resources and
international economic law is increasingly important and presents several challenges. The
analysis of this relationship raises the issue of the status of water, and two perspectives have
emerged. According to some, water should be considered as an economic good in order to
ensure efficient use; whereas, according to others, given its crucial link with life, water should
be perceived as a public good and its regulation not driven by economic considerations.



International Water Law | Xxix

The qualification of water has been the object of debate in international circles. Since the
1990s, there has been a tendency to describe water as an economic good. Principle Four of the
Dublin Statement on Water and Sustainable Development of 1992 states that ‘water has an
economic value in all its competing uses and should be recognized as an economic good’.”
However, the Statement also declares that ‘within this principle, it is vital to recognize first the
basic right of all human beings to have access to clean water and sanitation at an affordable
price’

Agenda 21, adopted at the United Nations Conference on Environment and Development
in Rio de Janeiro, also referred to the plurality of qualifications of water, stating that ‘integrated
water resources management is based on the perception of water as an integral part of the
ecosystem, a natural resource and a social and economic good’.” Although the economic
facets of water are increasingly emphasized, there is a need to strike a balance between
economic approaches with social, cultural and environmental aspects of water management,
most notably in relation to the claim of a human right to water. Economic aspects of water
managementshould not be isolated from social,environmental and human rights considerations.
An example is a dispute brought to the Inter-American Commission of Human Rights in
2015.3 In this dispute, which concerns pineapple plantations in Costa Rica, local communities
claim that the use of herbicides has a negative impact on the quality of both surface and
groundwater resources and has caused health problems. On this basis, the Siquirres community
argues that there has been a violation of the human right to water by Costa Rica.”

The management of water should be considered in light of the increasing participation of
the private sector in the distribution of water services. The desire to have efficient water
services has encouraged States to get involved in privatization decisions. In most countries,
water is public property and the right to use it belongs to the State. A State may enter into
concession contracts with private companies to ensure the water supply. Issues relating to the
privatization of public water are, at least in part, concerned with international investment law.

This rapidly evolving partnership between the public and the private sector could not be
expected to operate without difficulties. It has, in some cases, resulted in contract termination
and dispute settlement. In particular, during the last decade arbitration disputes over
investments in water have arisen. Such disputes have allowed for third-party interests to be
raised and petitions of amici curiae by non-governmental organizations (NGOs) in arbitration
disputes have involved various issues related to human rights. These disputes expand
arbitration beyond its focus on investors and States

International trade law may also affect the qualification of water. A case in point is the
establishment of commercial water markets. While international trade agreements such as the
General Agreement on Tariffs and Trade (GATT) and the General Agreement on Trade in
Services (GATS) do not explicitly state whether fresh water is subject to their international
trade regimes, some criteria — such as the degree of human intervention and valuation of price
— have been utilized in clarifying the concept of a product for the purpose of qualifying
tradable goods. Notwithstanding, there are differing schools of thought as to whether water, as
a natural resource, can be the subject of trade rules. Some authors contend that a distinction
should be made in this context between diversions of water resources and the transportation
of water by pipelines. Other authors have emphasized that water, even if transferred on a large
scale, is a natural resource and its management cannot be subject to trade rules. Indeed, the
provisions of the GATT could be a constraint on managing a natural resource like water. In a



XX International Water Law 1

case where water would be the subject of a World Trade Organization (WTO) dispute, trade
restrictive measures would have to be justified. This could be done on the basis of the need to
protect human health or to conserve an exhaustible natural resource. .

As such, it should be noted that trade agreements provide for exceptions for natural resource
use and essential products. For example, Articles XI and XX of the GATT contain exceptions
which may find application with respect to water. Article XI may be invoked to justify
quantitative restrictions on water exports under the condition that these measures are temporary
and prevent a critical situation (for example, a drought, or water contamination caused by an
industrial accident or a disaster).®® Furthermore, Article XX allows a State to implement
national measures which, under certain conditions, are inconsistent with other provisions of
this instrument. Under paragraph (b) of Article XX, a State may adopt a measure ‘necessary
to protect human, animal or plant life or health’, and under paragraph (g) a State may maintain
a measure ‘relating to the conservation of exhaustible natural resources if such measures are
made effective in conjunction with restrictions on domestic production or consumption’. The
conformity assessment of a measure to Article XX is linked closely to the facts underlying a
dispute and the dispute settlement bodies of the WTO have discretion in this respect. The
absence of case law in this area means it is difficult to know how these provisions would be
applied in a dispute over water.

6. Water and the Protection of the Environment

Principles of international environmental law have progressively made their way into the
management of fresh water resources, notably so since the Stockholm Conference of 1972.
Many of the principles articulated in the 1972 Declaration on the Human Environment® and
in the 1992 Rio Declaration on Environment and Development® have become guiding
standards for international agreements regulating the protection and management of fresh
water resources.

The Drajft Principles of Conduct in the Field of the Environment for the Guidance of States
in the Conservation and Harmonious Utilization of Natural Resources Shared by Two or More
States adopted by the United Nations Environment Programme (UNEP) Governing Council
and endorsed by the UN General Assembly in 1979 have also had a significant impact in
increasing the international awareness about the need to protect shared water resources.*' The
Draft Principles encourage States sharing a natural resource, such as an international
watercourse or a transboundary aquifer, to cooperate in the field of the environment, and call
upon States sharing natural resources to conclude bilateral and multilateral agreements on the
protection of these resources.*

Since the 1990s, the number of international water agreements that concern the protection
of riverine ecosystems and water quality has seen a remarkable increase. Joint commissions
have been established through agreements on fresh water resources in order to deal with the
sources and nature of pollution and to put in place measures to fight against contamination.
The Great Lakes Water Quality Agreement between the United States and Canada of 1978, as
amended in 1983, 1987 and 2012, the Agreements concerning the protection of the Meuse and
the Scheldt of 1994, as amended in 2002, and the Convention on Cooperation for the Protection
and Sustainable Use of the Danube of 1994, are just some of the numerous examples that can
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be cited in this context. With the development of international law, joint mechanisms on
watercourses have been entrusted with multiple tasks on non-navigational uses of rivers,
including ecosystem protection and water quality management. Institutions are charged with
monitoring and coordinating activities related to environmental and ecosystem protection of
transboundary water resources.*® Furthermore, international organizations with a regional
scope such as the United Nations Economic Commission for Europe (UNECE) and the
Council of Europe have also been active in promoting measures against pollution since the
end of the 1960s.4

Multilateral environmental agreements (MEAs) also contribute to the protection of water
resources. Among them are the 1971 Convention on Wetlands of International Importance
especially as Waterfowl Habitat, the 1972 Convention concerning the Protection of the World
Cultural and Natural Heritage, the 1992 Convention on Biological Diversity,the 1992 United
Nations Framework Convention on Climate Change and the 1992 Convention to Combat
Desertification in Countries Experiencing Serious Drought and/or Desertification, particularly
in Africa. The decisions adopted by the Conferences of the Parties (COPs) established by
these treaties may help to clarify the rights and obligations of States in relation to the
management and protection of water resources. In this context, the COP of the Ramsar
Convention (the Convention on Wetlands of International Importance, especially as Waterfowl
Habitat) has adopted, since 1996, a number of guidance notes on water resources management
for Parties to the Convention. They include guidelines for the allocation and management of
water for maintaining the ecological functions of wetlands, guidelines for the management of
groundwater to maintain wetland ecological character, and consolidated guidance for
integrating wetland conservation and wise use in river basin management.** Incidentally, an
investment claim was brought against Barbados in which the claimant alleges Barbados’s
failure to enforce the obligations deriving from the Ramsar Convention on Wetlands.*® The
outcome of this dispute will be particularly interesting in terms of the relationship between
international investment law and international environmental law.

7. Water and Institutional Cooperation

Institutions of varied natures and with diverse mandates are involved in the protection and
management of fresh water resources. They include basin organizations and commissions but
also international organizations such as the United Nations Educational, Scientific and
Cultural Organization (UNESCO) and UNECE. For example, the International Hydrological
Programme (IHP) of UNESCO was involved in the preparation of the ILC Draft Articles on
the Law of Transboundary Aquifers *

The role of international institutions in the management of fresh water resources emerged a
long time ago. Since the nineteenth century, basin organizations and commissions have been
perceived as important institutional frameworks for dialogue between riparian countries.
Examples are the Central Commission for Navigation on the Rhine created in 1815 and the
Danube Commissions set up in 1856. In some cases, the scope of jurisdiction of basin
organizations has been the source of disputes between member States. An example is the Case
relating to Territorial Jurisdiction of the International Commission of the River Oder of
1929 % In more recent times, the Pulp Mills on the Uruguay River case has brought into focus
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the role of basin organizations in assessing the environmental impact of a planned measure. In
its decision of 2010, the ICJ stressed that:

the environmental impact assessments which are necessary to reach a decision on any plan that is
liable to cause significant transboundary harm to another State must be notified by the Party
concerned to the other party, through |the Administrative Commission of the River Uruguay| CARU,
pursuant to Article 7, second and third paragraphs, of the 1975 Statute.*

Over time, the protection of the environment has become an important field of activity for
basin organizations and commissions. In Europe, for instance, the 1994 Convention on the
Cooperation for the Protection and Sustainable Uses of the Danube established a joint
mechanism entrusted with environmental tasks, known as the Commission on the Protection
of the Danube River (ICPDR). The 1999 Convention on the Protection of the Rhine River
widened the environmental mandate of the Rhine Protection Commission, which had been
established in the 1950s. In Africa, the Organisation pour la Mise en Valeur du fleuve Sénégal
(established in 1972 by Senegal, Mali and Mauritania, with Guinea becoming a Party in 2007)
and the Tripartite Permanent Technical Committee (established in 1983 by South Africa,
Swaziland and Mozambique) are examples of joint mechanisms that have environmental tasks
to ensure the sustainable management of fresh water resources.

Basin organizations and commissions also play an important role in the prevention and
settlement of disputes. An example is the International Joint Commission established by the
1909 Boundary Waters Treaty between Canada and the United States. In its Article IX the
Parties agreed that any ‘questions or matters of difference arising between them involving
the rights, obligations or interests of either ... along the common frontier’ shall be referred to
the International Joint Commission whenever either Party requests it. The 1997 UN
Watercourses Convention has taken note of this practice and underlines this role, stating that
Parties may make use of ‘any joint watercourse institutions that may have been established by
them’ if a dispute arises.”

Case law has also underscored the significance of joint commissions in the resolution of
international water disputes. In the Pulp Mills case, the ICJ, in underlining the ‘central role in
the 1975 Statute’s' of the Administrative Commission of the River Uruguay (CARU) and
referring to the text of the 1975 Statute on the River Uruguay, declared that ‘at the proposal of
either party, the Commission can act as a conciliation body in any dispute which may arise
between the Parties’.5? Moreover, in the case on the Indus Waters Kishenganga Arbitration
between India and Pakistan, an arbitral tribunal pointed out that the Permanent Indus
Commission put into place by the 1960 Indus Waters Treaty is ‘the appropriate mechanism for
the exchange of data and for the monitoring of the Parties’ uses on tributaries of the Indus
River’ 53 In this context, the Tribunal recalled that the Indus Commission has the right to
‘undertake promptly, at request of either Commissioner, a tour of inspection of such works or
sites on the Rivers as may be considered necessary by him for ascertaining the facts connected
with those works or sites’.3* Given the important functions conferred to the Indus Commission,
the Tribunal concluded that it was not necessary ‘to mandate a special monitoring regime in
the implementation of this Award’.»
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8. International Peace and Security and Dispute Settlement

Competing demands over fresh water resources may result in tensions. In some cases, disputes
arise between users of fresh water whose requirements and specific uses conflict. Dispute
settlement mechanisms increasingly attract a wide variety of actors, including international
organizations, private companies and individuals. The nature of the disputes is also varied,
and reflects the multiple values attached to water resources. They can concern quantity and
quality aspects, the delivery of goods and services, or they can be linked to investment
activities. Almost all dispute settlement bodies have dealt with water issues, which illustrates
their complex and cross-cutting nature. Water disputes are often embedded in wider disputes
involving issues of pollution abatement, investment protection, human rights or trade policies.

Water disputes have been brought to the Permanent Court of International Justice (PCIJ)
and the ICJ since their establishment.®® Moreover, they have also been brought before inter-
State arbitration tribunals. The Lake Lanoux case between France and Spain and the case
concerning the application of the 1976 Convention on the Protection of the Rhine against
Pollution by Chlorides and its 1991 Additional Protocol®” submitted by France and the
Netherlands to the Permanent Court of Arbitration (PCA) provide examples of the resort to
arbitration in water-related disputes. An arbitration also arose under the 1960 Indus Waters
Treaty in May 2010 and the final award was rendered in December 2013.

The Indus Waters Treaty is an outcome of a mediation of the World Bank between India and
Pakistan during the 1950s. Indeed, in 1951, the President of the Bank wrote to the Prime
Ministers of both India and Pakistan offering the Bank’s ‘good offices’. Both countries
accepted the offer and nine years later, on 19 September 1960, the Indus Waters Treaty was
signed by India and Pakistan, with the Bank signing for the purposes specified in certain
Articles and Annexures.® Since then, the provisions on the differences and disputes have been
tested by the Parties. In 2005, Pakistan approached the World Bank stating that a ‘difference’
had arisen with India with regard to the Baglihar hydropower plant which India is constructing
on the Chenab River. This was the first time since the Treaty was concluded in 1960 that the
Bank had been called upon by one of the Parties to exercise its role and responsibilities under
the Treaty with regard to the settlement of a difference or a dispute. In February 2007, the
Neutral Expert delivered the final decision on the Baglihar dispute, determining that both
States’ ‘rights and obligations ... should be read in the light of new technical norms and new
standards as provided by the Treaty’.®® This means that the Baglihar dispute was addressed
with a cognizance of the technical standards for hydropower plants as they have been
developed in the first part of the twenty-first century, and not as perceived in the 1950s when
the Treaty was negotiated.

For its part, the Tribunal in the Partial and Final Awards on the Indus Waters Kishenganga
Arbitration rendered respectively in February 2013 and December 2013 emphasized the
importance of taking into account customary principles of international environmental law
when interpreting treaties concluded before the development of that law.* The customary
obligation not to cause significant damage and the principle of sustainable development
played an important role in fixing the minimum environmental flow that has to reach Pakistan.®

Water disputes involve both State and non-State actors. The latter increasingly submit
claims concerning access to water, health protection and environmental issues to international
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dispute settlement mechanisms. Procedures in which non-State actors are entitled to participate
can be found mainly in the field of investment law and human rights law. Under international
investment law, in particular multilateral and regional treaties such as the 1966 Convention on
the Settlement of Investment Disputes between States and Nationals of Other States (ICSID)
and Chapter 11 of the 1994 North American Free Trade Agreement (NAFTA) dealing with
investment protection, private parties may challenge a State in an international forum.

Human rights instruments can also offer avenues for settling water disputes, providing a
human rights-based approach in the settlement of water-related issues. Compliance procedures
adopted under the aegis of agreements such as the Aarhus Convention on Access 1o Information,
Public Participation in Decision-Making and Access to Justice in Environmental Matters of
1998 (hereinafter the Aarhus Convention) and the London Protocol on Water and Health of
1999 to the 1992 Helsinki Convention are all open to non-State actors.

In addition to judicial and arbitration procedures, several investigatory mechanisms created
by international financial institutions (IFIs)® and compliance mechanisms established under
environmental agreements have dealt with issues related to water resources. As an example, a
dispute was submitted by ‘Ecopravo Lviv’, an NGO based in Ukraine and Romania, to the
Aarhus compliance mechanism regarding the Bystroe channel project located in the Danube
Delta on Ukrainian territory. Ecopravo Lviv and Romania protested against the construction
of the channel, invoking violations of both the Aarhus Convention and the 1991 Espoo
Convention on Environmental Impact Assessment in a Transboundary Context. The
Compliance Committee of the Aarhus Convention established that Ukraine had not complied
with obligations with respect to access to information and participation of the public in the
environmental impact assessment.* Since 2005, the Meeting of the Parties of the Aarhus
Convention has asked Ukraine to take steps to come into compliance with the provisions of
the Aarhus Convention and has also issued warnings, which will be lifted if the Party adopts
measures in conformity to the Aarhus Convention.®

This multiplication of dispute settlement mechanisms and procedures has an impact on the
resolution of water disputes. It raises the issue of potential conflicts between different
interpretations of specialized fields of law (for example, environmental and trade law). Access
to varied dispute settlement procedures has made courts and tribunals more sensitive to each
other’s existence. With increased sources of case law, decisions have tended to include more
diverse cross-references to other courts’ and tribunals’ decisions, and this has helped to
strengthen the coherent interpretation and application of fresh water law in water disputes.®
These cross-references also concern compliance and investigatory mechanisms. One case is
Albania: Power Sector Generation and Restructuring Project which concerns a World Bank-
funded construction of a thermal power plant and an energy park near the city of Vlora in
Albania, brought in 2007 before the World Bank Inspection Panel after having been submitted
to the Aarhus Compliance Committee in 2005. The World Bank Inspection Panel, in its
investigative report of 2009, makes reference to the decision of the Aarhus Compliance
Committee and concludes that the ‘management did not ensure that project preparation
activities complied with the consultation and public participation requirements of the Aarhus
Convention’ and that this was not in accordance with the operational policies of the World
Bank.%

The 1997 United Nations Convention on the Law of the Non-Navigational Uses of
International Watercourses provides for dispute settlement mechanisms under the terms of
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Article 33. Where negotiations or any other means of dispute settlement provided for in the
Convention have failed, ‘the dispute shall be submitted, at the request of any of the parties to
the dispute, to impartial fact-finding’ . In the latter case, the procedure can be invoked by any
of the Parties. This is a significant provision for solving water disputes, as a Party to a dispute
will have the right to request the establishment of the fact-finding Commission unilaterally
and the Commission will be able to recommend an equitable solution for the dispute that the
Parties of the dispute will have to consider in good faith %

One of the main concerns regarding the possibility of conflict over water is the occurrence
of armed hostilities between States. Hostilities may take several forms, such as intra-State
armed conflicts, national violence, skirmishes or the occupation of a territory. In looking at the
linkage between water and international peace and security, one may consider water not only
as a factor triggering war but also as a weapon and an objective of armed conflict. Limitations
on access to water and the environmental damage to water resources caused by armed conflict
endanger the security of a population as a whole, rendering the return to peace longer and
more difficult in countries affected by war. The 1977 Additional Protocols to the Geneva
Conventions contain specific rules for protecting water during an armed conflict. Notably, the
poisoning of water as a means of combat is prohibited, as is the destruction of dams and
reservoirs that provide access to water for civilian populations. Further still, through the
provision on the destruction of indispensable goods for their survival, civilians are protected
against actions conducive to famine.”

In times of armed conflict, international human rights law can enhance the protection of
access to water. This was emphasized in the case of Sudan Human Rights Organization v.
Sudan. The decision of the African Commission on Human and Peoples’ Rights makes
reference to the General Comment No. 14 on the Right to Health of the Committee on
Economic, Social and Cultural Rights.”' In a situation of occupation under international
humanitarian law, human rights such as the right to water also find application and, through
its Advisory Opinion on the Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory, the ICJ has reinforced this point.”

The law on transboundary water resources also contributes to ensuring basic water needs.
This is the case with the principle of equitable and reasonable utilization, as well as the
obligation not to cause a significant damage to the environment of the other watercourses
States, for example. Watercourse regimes, such as the regimes of the Senegal, Danube,
Mekong or Indus rivers, have demonstrated their usefulness in contributing to the protection
of water in times of armed conflict as well as in facilitating dialogue.” The institutional
mechanisms established by these agreements appear to be essential for maintaining cooperation
between riparian States, even in the event of armed conflict.

Notes

1. Intergovernmental Panel on Climate Change (IPCC), Fifth Assessment on Climate Change,
Impacts, Adaptation, and Vulnerabilities, 2014, http://ipcc-wg2.gov/ARS5/report/ (last accessed 22
October 2015).

2. International Law Association, Berlin Conference on Water Resources Law, 2004, http://
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